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Certain University of Pittsburgh Medical Center (“UPMC”) hospitals, 
UPMC East, UPMC Hamot, UPMC Magee-Womens Hospital, UPMC 
McKeesport, UPMC Mercy, UPMC Passavant, UPMC Presbyterian Shadyside, 
and UPMC St. Margaret (hereinafter, collectively the “UPMC Hospitals”) hereby 
move to intervene in the above actions for the limited purpose of seeking a 
preliminary injunction against all Defendants other than Highmark Health Services 
(“Defendants”). As set forth in UPMC’s Motion for Preliminary Injunction and the 
accompanying materials, filed contemporaneously, the UPMC Hospitals are 
entitled to injunctive relief. As set forth herein, the UPMC Hospitals are entitled to 
intervene in these actions for the limited purpose of seeking such relief. 

I. THE UPMC HOSPITALS SATISFY THE LEGAL REQUIREMENTS 

FOR INTERVENTION 

“Any doubt concerning the propriety of allowing intervention should be 
resolved in favor of the proposed intervenors because it allows the court to resolve 
all related disputes in a single action.” Fed. Sav. & Loan Ins. Corp. v. Falls Chase 
Special Taxing Dist., 983 F.2d 211, 216 (11th Cir. 1993); see also Stallworth v. 
Monsanto Co., 558 F.2d 257, 265 (5th Cir. 1977) (explaining that the two 
important purposes of Rule 24 are “to foster economy of judicial administration 
and to protect non-parties from having their interests adversely affected by 
litigation conducted without their participation”). Intervention is especially 
compelling is this situation where the UPMC Hospitals seek preliminary injunctive 
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relief with regard to precisely the same of course of illegal conduct being litigated 
before this Court. 

The Court recently set forth the legal requirements for permissive 

intervention pursuant to Rule 24(b): 

Federal Rule of Civil Procedure 24(b) permits a party to intervene if, 
by timely motion, the party asserts “a claim or defense that shares 
with the main action a common question of law or fact.” The principal 
consideration is whether intervention will “unduly prejudice or delay 
the adjudication of the rights of the original parties.” Georgia v. U.S. 

Army Corps ofEng’rs, 302 F.3d 1242, 1250 (11th Cir. 2002); see also 
Chiles v. Thornburgh , 865 F.2d 1197, 1213 (11th Cir. 1989). 

Ultimately, the decision to allow a party to permissively intervene is 
“wholly discretionary with the court.” Worlds v. Dep’t of Health and 
Rehabilitative Servs., 929 F.2d 591, 595 (11th Cir. 1991). 

Alabama v. Dept, of Commerce , 2:18-CV-772-RDP, 2018 WL 6570879, at *2 

(N.D. Ala. Dec. 13,2018). 

A party seeking to intervene as of right under Rule 24(a)(2) must 
show that: (1) his application to intervene is timely; (2) he has an 
interest related to the property or transaction which is the subject of 
the action; (3) he is so situated that disposition of the action, as a 
practical matter, may impede or impair his ability to protect that 
interest; and (4) his interest is represented inadequately by the existing 
parties to the suit. 

Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989). UPMC satisfies the 
requirements for permissive intervention and for intervention as of right; therefore, 
the motion to intervene should be granted. 
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A. THE UPMC HOSPITALS’ MOTION TO INTERVENE IS 
TIMELY 

“The question of timeliness lies within the district court’s discretion.” United 
States v. U.S. Steel Corp., 548 F.2d 1232, 1235 (5th Cir. 1977). See also United 
States v. Jefferson County, 720 F.2d 1511, 1516(11 th Cir. 1983) (“The question of 
timeliness is largely committed to the district court’s discretion.”) “[TJimeliness is 
not limited to chronological considerations, it ‘is to be determined from all the 
circumstances.’” US. v. US. Steel Corp., 548 F.2d 1232, 1235 (5th Cir. 1977) 
(quoting NAACP v. New York, 413 U.S. 345, 366, 93 S.Ct. 2591, 2603, 37 L.Ed.2d 
648 (1973)). 

In considering timeliness, the Court considers four factors: “(1) the length 
of time during which the would-be intervenor knew or reasonably should have 
known of his interest in the case before he petitioned for leave to intervene; (2) the 
extent of prejudice to the existing parties as a result of the would-be intervenor’s 
failure to apply as soon as he knew or reasonably should have known of his 
interest; (3) the extent of prejudice to the would-be intervenor if his petition is 
denied; and (4) the existence of unusual circumstances militating either for or 
against a determination that the application is timely.” United States v. Jefferson 
County, 720 F.2d at 1516. 

With regard to the first factor, the question is not when the UPMC Hospitals 
first became aware that they were putative class members in the litigation because 
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their interests in the litigation are generally represented by the Named Plaintiffs. 
The operative question is when the UPMC Hospitals became aware that 
intervention in this action was necessary to protect their legal interests through a 
preliminary injunction. These UPMC Hospitals have been injured by the Blues’ 
antitrust violations in the same manner as the Named Plaintiffs and other putative 
class members. Unlike other putative class members, however, the UPMC 
Hospitals will face acute reputational damage, and potential civil fines stemming 
from a new lawsuit filed by the Pennsylvania Attorney General predicated, in part, 
on UPMC’s inability to secure in-network contracts with the non-Highmark Blues. 
- 1 However, as set forth in detail in the UPMC Hospitals’ Motion for Preliminary 
Injunction this will not occur until June 30, 2019, several months from now. 

The UPMC Hospitals have not delayed in seeking intervention. As set forth 
in paragraphs 21-31 of the Motion for Preliminary Injunction, UPMC has 
unsuccessfully attempted to resolve this issue without seeking the Court’s 
intervention. After the Court’s determination that the Blues’ market allocation 
scheme was subject to the per se standard, UPMC reached out to the Defendants in 
an effort to resolve this matter but were rebuffed. UPMC awaited the Eleventh 
Circuit’s decision regarding the Blues’ petition for permission to appeal because 


'UPMC Presbyterian Shadyside will be in-network for Blues subscribers when providing four unique transplants or 
cystic fibrosis services. UPMC Hamot is in-network with BCBS-WNY members only. 
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denial of the petition further assured the likelihood of UPMC succeeding on the 
merits with regard to its motion for preliminary injunction. 

The need for immediate relief became even more acute on February 7, 2019, 
when the Pennsylvania Attorney General filed a Petition to Modify the Consent 
Decree governing the relationship between UPMC and Highmarkc That petition is 
pending in the Commonwealth Court of Pennsylvania, Case No. 334 M.D. 2014. 
The petition seeks to impose draconian penalties on UPMC for, among other 
things, failing to provide in-network services to members of non-Highmark Blues 
once the Consent Decree expires. Because the UPMC Hospitals are willing to 
contract with the Defendant Blue Plans at their current rates, this situation is the 
fault of Defendants, who have agreed not to contract with the UPMC Hospitals. 
Accordingly, the UPMC Hospitals’ motion to intervene is timely. 

With regard to the second factor, “[t]he prejudice to the original parties to 
the litigation that is relevant to the question of timeliness is only that prejudice 
which would result from the would-be intervenor's failure to request intervention 
as soon as he knew or reasonably should have known about his interest in the 
action.” Stallworth v. Monsanto Co., 558 F.2d 257, 265 (5th Cir. 1977). The 
UPMC Hospitals did not delay in seeking intervention. Moreover, the parties to 
this action cannot possibly have suffered prejudice from the requested intervention 

2 Details regarding the consent decree are set forth in paragraphs 14 through 17 of the Motion for Preliminary 
Injunction. 
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solely for the purpose of seeking a preliminary injunction. Because the UPMC 
Hospitals do not “seek to delay or reconsider phases of the litigation that ha[ve] 
already concluded,” their motion is timely. Wal-Mart Stores, Inc. v. Texas 
Alcoholic Bev. Comma., 834 F.3d 562, 565-66 (5th Cir. 2016). 

The UPMC Hospitals will unquestionably suffer extreme prejudice if their 
motion to intervene is denied. The Eleventh Circuit has indicated that prejudice is 
apparent “if the judge finds that although the movant has an identical interest with 
a party, he has a sufficiently greater stake than the party that the party’s 
representation may be inadequate to protect the movant’s interest.” United States v. 
Jefferson County, 720 F.2d at 1516. The UPMC Hospitals do not have a greater 
interest than the named Plaintiffs or the other putative class members, but their 
interest and need for injunctive relief is more acute than the parties to the current 
litigation can achieve absent intervention by the UPMC Hospitals. Accordingly, 
the UPMC Hospitals should be permitted to intervene. 

B. THE UPMC HOSPITALS SATISFY THE OTHER 

REQUIREMENTS FOR PERMISSIVE INTERVENTION 

1. The UPMC Hospitals Assert a Claim That Shares Common 
Questions of Law and Fact with the Main Actions. 

Because the UPMC Hospitals’ claim for injunctive relief mirrors the 
common questions of law and fact in the actions before this Court, the UPMC 
Hospitals adopt the Provider Plaintiffs’ complaints in those underlying actions. The 
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adoption of these complaints meets the requirements of Rule 24 because the filing 
of an additional pleading “which merely replicated these documents, would have 
been surplusage.” Piambino v. Bailey , 757 F.2d 1112, 1121 (11th Cir. 1985). See 
also Tosto v. Zelaya , 06-21213-CIV, 2012 WL 12850139, at *4 (S.D. Fla. Aug. 16, 
2012), aff’d sub nom. Zelaya/Capital Intern. Judm., LLC v. Zelaya, 769 F.3d 1296 
(11th Cir. 2014) (“The Eleventh Circuit has clarified, however, that a separate 
pleading is not required where the motion to intervene and accompanying papers 
clearly spell out the movant’s claim for injunctive relief.”) 

As set forth in more detail in the UPMC Hospitals’ Verified Motion for 
Preliminary Injunction and the documents supporting that motion, the UPMC 
Hospitals are being irreparably harmed because Defendants are denying the UPMC 
Hospitals the ability to compete with other providers for the ability to treat non- 
Highmark patients on an in-network basis. Accordingly, the UPMC Hospitals are 
being harmed as a direct result of the market allocation agreement this Court has 
found to be subject to the per se standard of review. The UPMC Hospitals’ claim 
for injunctive relief unquestionably shares common questions of law and fact with 
the main actions. 

2. Permitting Intervention to Seek Injunctive Relief Will Not 
Result in Prejudice or Delay 

The UPMC Hospitals are members of the putative provider class and assert 
the same claims as the Provider Plaintiffs in the underlying actions. Accordingly, 
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neither Plaintiffs nor Defendants will be prejudiced by the UPMC Hospitals’ 
intervention for the purpose of seeking injunctive relief. Moreover, permitting the 
UPMC Hospitals to intervene for the limited purpose of requesting a preliminary 
injunction will not delay this litigation. In fact, Defendants themselves have 
consistently sought scheduling orders that would result in longer times to 
resolution of the case than the Plaintiffs have proposed. Defendants should not be 
permitted to oppose intervention on the basis of prejudice or delay where their 
continuing illegal conduct has created the urgent need for the UPMC hospitals to 
seek more expedited relief in order to avoid irreparable harm. 

C. THE UPMC HOSPITALS ALSO SATSIFY THE REMAINING 
REQUIREMENTS FOR INTERVENTION AS OF RIGHT. 

1. The UPMC Hospitals Have an Interest in the Property or 
Transaction That Is The Subject of the Litigation and That 
Interest Will Be Impaired If Intervention Is Not Permitted 

“Under Rule 24(a)(2), the.. .intervention must be supported by a ‘“’direct, 
substantial, legally protectible interest in the proceeding. ”” Chiles v. Thornburgh, 
865 F.2d 1197, 1213 (11th Cir. 1989) (quoting Athens Lumber Co., Inc. v. Federal 
Election Commission, 690 F.2d 1364, 1366 (11th Cir. 1982)). ‘“In essence, the 
[intervenors] must be at least.. .real part[ies] in interest in the transaction which is 
the subject of the proceeding.’” Chiles, 865 F.2d at 1213-1214 (quoting Athens 
Lumber Co., 690 F.2d at 1366. The intervenor’s “interest need not, however ‘be of 
a legal nature identical to that of the claims asserted in the main action.’” Id., at 
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1214 (quoting Diaz Southern Drilling Corp., 427 F.2d 1118, 1124 (5th Cir. 1970)). 
“This inquiry is flexible concentrating on the facts and circumstances underlying 
the motion. Id. 

The UPMC Hospitals’ claims mirror the claims asserted in this litigation and 
the UPMC Hospitals seek to enjoin the same course of illegal conduct this Court 
has already found must be considered under the per se standard of review. Clearly, 
the UPMC Hospitals have an interest in this litigation. Moreover, if the UPMC 
Hospitals are not permitted to intervene in order to seek a preliminary injunction, 
the UPMC Hospitals’ interest will be impaired even if permanent injunctive relief 
is eventually awarded in this action. 

2. The UPMC Hospitals’ Interests Are Not Represented By the 
Current Parties with Regard to Preliminary Injunctive Relief. 

“The proposed intervenors’ burden to show that their interest may be 
inadequately represented is minimal.” Federal Savings and Loan Ins. Corp. v. 

Falls Chase Special Taxing Dist., 983 F.2d 211, 216 (11th Cir. 1993). “The 
Supreme Court has held that the inadequate representation requirement ‘is satisfied 
if the [proposed intervenor] shows that representation of his interest “may be” 
inadequate’ and that ‘the burden of making that showing should be treated as 
minimal.’” Chiles , 865 F.2d at 1214 (quoting Trbovich v. United Mine Workers of 
America, 404 U.S. 528, 538 n. 10 (1972)). 
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Defendants, whose interests are adverse to the UPMC Hospitals, clearly do 
not represent their interests in seeking injunctive relief to preliminarily enjoin 
Defendants’ illegal conduct with regard to the UPMC Hospitals. While the Named 
Plaintiffs generally represent the UPMC Hospitals’ interest in this litigation, in the 
absence of a certified class, there are serious questions about the Named Plaintiffs’ 
standing to seek a preliminary injunction on the UPMC Hospitals’ behalf. 
Accordingly, the UPMC Hospitals’ interests are not represented in this litigation 
with regard to the relief the UPMC Hospitals immediately seek. 

II. CONCLUSION 


For the foregoing reasons, the UPMC Hospitals respectfully ask the Court to 
enter an order granting them intervenor status in this action for the limited purpose 
of seeking a preliminary injunction against Defendants’ illegal conduct that 
currently threatens the UPMC Hospitals with irreparable harm. 


Date: February 21, 2019 

/s/ Edith M. Kallas _ 

Edith M. Kallas - Co-Lead Counsel 

WHATLEY KALLAS, LLP 

1180 Avenue of the Americas, 20th Floor 

New York, NY 10036 

Tel: (212)447-7060 

Fax: (800)922-4851 

Email: ekallas@whatleykallas.com 


Respectfully submitted, 

/s/ Joe R. Whatley, Jr. _ 

Joe R. Whatley, Jr. - Co-Lead Counsel 
W. Tucker Brown 
WHATLEY KALLAS, LLP 
2001 Park Place North 
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Birmingham, AL 35203 
Tel: (205)488-1200 
Fax: (800)922-4851 
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tbro wn@whatleykallas .com 
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Tel: (816)421-0700 
Email: tbender@hab-law.com 
dhubbard@hab-law.com 
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Robert B. Roden - Litigation Committee 

SHELBY RODEN, LLC 

2956 Rhodes Circle 

Birmingham, AL 35205 

Tel: (205) 933-8383 

Fax: (205) 933-8386 

Email: rroden@shelbyroden.com 


Gary E. Mason - Class Certification 
Committee 

WHITFIELD BRYSON & MASON, LLP 
1625 Massachusetts Ave. NW, Suite 605 
Washington, DC 20036 
Tel: (202)429-2290 
Fax: (202)640-1160 
Email: gmason@wbmllp.com 

Michael L. Murphy - Discovery 
Committee 

BAILEY GLASSER LLP 

910 17 th Street, NW, Suite 800 

Washington, DC 20006 

Tel: (202)463-2101 

Fax: (202) 463-2103 

Email: mmurphy@baileyglasser.com 


Gregory S. Cusimano Litigation 
Committee 

CUSIMANO, ROBERTS & MILLS, LLC 

153 South 9 th Street 

Gadsden, AL 35901 

Phone: (256) 543-0400 

Fax: (256) 543-0488 

Email: greg@alalawyers.net 


Brian E. Wojtalewicz 

WOJTALEWICZ LAW FIRM, LTD. 

139 N. Miles Street 

Appleton, MN 56208 

Tel: (320)289-2363 

Fax: (320)289-2369 

Email: brian@wojtalewiczlawfirm.com 


Archie C. Lamb, Jr. 

ARCHIE LAMB & ASSOCIATES, LLC 
301 19 th Street North, Suite 585 
The Kress Bldg. 

Birmingham, AL 35203-3145 
(205) 458-1210 

Email: alamb@archielamb.com 
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Lance Michael Sears 


SEARS & SWANSON, P.C. 

First Bank Building 

2 North Cascade Avenue, Suite 1250 
Colorado Springs, CO 80903 

Tel: (719)471-1984 

Fax: (719) 577-4356 

Email: lance@searsassociates.com 

Paul Lundberg 

LUNDBERG LAW, PLC 

600 4TH Street, Suite 906 

Sioux City, IA 51101 

Tel: (712)234-3030 

Fax: (712)234-3034 

Email: paul@lundberglawfirm.com 

Jessica Dillon 

Ray R. Brown 

Molly Brown 

DILLON & FINDLEY, P.C. 

1049 W. 5th Avenue, Suite 200 

Anchorage, AK 99501 

Tel: (907)277-5400 

Fax: (907)277-9896 

Email: Jessica@dillonfmdley.com 
Ray@dillonfmdley.com 
Molly@dillonfmdley. com 

Gwen Simons 

Simons & Associates Law, P.A. 

P.O. Box 1238 

Scarborough, ME 04070-1238 

Tel: (207) 205-2045 

Fax: (207) 883-7225 

Email: gwen@simonsassociateslaw.com 

Cynthia C. Moser 

HEIDMAN LAW FIRM 

1128 Historic 4th Street 

P. O. Box 3086 

Sioux City, IA 51101 

Tel: (712)255-8838 

Fax (712)258-6714 

Email: Cynthia.Moser@heidmanlaw.com 



Attorneys for Intervenor 
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VERIFICATION OF W. THOMAS MCGOUGH, JR. 

I, W. Thomas McGough, Jr. declare and verify: 

1. I am employed as Executive Vice President and Chief Legal Officer by the 
University of Pittsburgh Medical Center. 

2. I verify that the foregoing Verified Motion for and on behalf of certain 
UPMC facilities was duly prepared under my direction; that the facts stated 
therein have been assembled by authorized employees and counsel for 
UPMC and that the allegations therein are true and correct to the best of my 
knowledge, information and belief. 

3. I declare under penalty of perjury that the foregoing is true and correct, 
pursuant to 28 U.S.C. § 1746. 

Executed in Pittsburgh, PA on _ X l XO l 0 ! . 



Respectfully submitted, 
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CERTIFICATE OF SERVICE 


I do hereby certify that I have on this the 21 st day of February, 2019 
electronically filed the foregoing with the Clerk of the Court using the CM/ECF 
system which will send notification of such filing to all counsel of record. 


/s/ Joe R. Whatley, Jr. 

Joe R. Whatley, Jr. 
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